section  simply  to avoid the taking of the required samples.    Mr.   Kul.viV
Impressed me as  a competent respirable dust technician and I find hi-
to be  a   completely straightforward and credible witness.     I an partiruMr'v
Impressed with his unrebutted testimony that in the nine years he h.vs
been sampling dust  in the mine,   the instant citation for noncor.pliance
was  his   first one,  and the one sample which he did take indicated ch.it
the mine was  in compliance.

MSHA's position of absolute liability even though an operator can
establish  that  it acted in good faith by shutting down production and
that   the  circumstances  surrounding the shutdown were beyond its control
is  rejected.     The fact  that a number of working shifts had elapsed prior
to  the  shut down is not persuasive,  particularly where the standard itself
allows   an operator a full two months to take samples,  and particularly
where MSHA conceded  that a citation may not issue before the expiration
of   the   two month sampling cycle.     In this case, Mr.  Kulavik indicated
that  had he known in advance that  the section would have been shut down,
he would have  arranged to take the required samples before the shut down.
Since he had no control over the shut down and had no decision making
authority  in  that regard,   I conclude and find that he did act in good
faith,   and did not fail to  take the samples simply to avoid compliance.

While it   is true that section 70.220(a) requires a mine operator
to  report any  operational changes  that affects the respirable duat sampling
requirements,   Consol  is not charged with a violation of  that standard.

ORDER

In view of  the foregoing findings and conclusions,   I find that MSHA
has   failed  to   establish a violation of the standard cited in the section
104 (a)   Citation No.   861598,  issued on September 24,  1981,  and it ib      ^
VACATED and the civil penalty proposal filed against Consol in Docket ,o
WEVA 82-120 is DISMISSED.    Further,  Coneol's Contes    filed xn Docket
WEVA 82-30-R is sustained,  but in view of my disposition of the civil
penalty  case  that matter is terminated.

a

Koutras
'Administrative Law Judge
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